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United States Department of Agriculture,

OFFICE OF THE SECRETARY.
NOTICE OF JUDGMENT NO. 895, FOOD AND DRUGS ACT.

ALLEGED MISBRANDING OF “FLAYOR OF LEMON AND CITRAL.”

On or about August 16, 1907, the Nave-McCord Mercantile Co., St.
Joseph, Mo., shipped from the State of Missouri into the State of
Kansas a quantity of a food product labeled: ‘‘Eden Brand Flavor of
Lemon and Citral, Natural Color; a pure flavor; for flavoring Ice
Cream, Jellies, Custards, Pastry, etec. Put up for Armstrong Bros.,
Atchison, Kansas.”” Samples from this shipment were procured and
and analyzed by the Bureau of Chemistry, United States Department
of Agriculture, and the product was found to contain no lemon oil,
citral by weight 0.027 per cent. As the findings of the analyst and
report thereon indicated that the product was misbranded within
the meaning of the Food and Drugs Act of June 30, 1906, the said
Nave-McCord Mercantile Co. and the party from whom the samples
were procured were afforded opportunities for hearings, As it
appeared after hearings held that the said shipment was made in
violation of the act, the Secretary of Agriculture reported the facts
to the Attorney-General, with a statement of the evidence upon
which to base a prosecution,

In due course a criminal information was filed in the District
Court of the United States for the Western District of Missouri
against the said Nave-McCord Mercantile Co., charging the above
shipment and alleging the product so shipped to be misbranded,

The defendant demurred to the information on the ground that it
was insufficient in law, The demurrer was overruled, and the
defendant entered a formal plea of not guilty. The case was tried to
the court, and the defendant found guilty and fined $200 and costs,
An appeal was taken to the United States Circuit Court of Appeals
for the Eighth Circuit, which court reversed the judgment of the
trial court, for the reasons appearing in the following opinion:

SanBorn, Circuit Judge, delivered the opinion of the court.

The Nave-McCord Mercantile Company, a manufacturing corporation, challenges
its conviction of a violation of the Actof June 30,1906, 34 Stat., part 1, Chap. 3915, page
768, for the prevention of the manufacture, sale or transportation of adulterated, or
misbranded, or poisonous, or deleterious foods, drugs, medicines and liquors, and
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assigns as error that the court below overruled its demurrer to the information under
which it was convicted. That information consisted of three counts. The first count
charged that the Company misbranded a fluid it made and sold by labeling it ¢ Flavor of
Lemon and Citral”—¢ A Pure Flavor,” when in fact this fluid ‘‘did not then and there
contain any measurable and appreciable quantity of lemon oil, which said lemon oil in
measurable and appreciable quantity is a necessary and essential ingredient of a pure
lemon flavor.”” But the fluid was not marked or labeled 2 pure lemon flavor and the
count contained no averment that lemon oil in measurable quantities was an essen-
tial ingredient of a pure flavor of lemon and citral and hence it charged no offense.

The second count charged a misbranding of the same fluid which the pleading
declared ‘“‘was a fluid substance purporting and represented to be lemon and citral
flavor,”” in that the Company labeled it ‘A Pure Flavor,” ‘“‘which said marking and
labeling” the information avers, ‘“‘was intended to convey to the purchasing public
the meaning that said article of food was a pure flavor or extract derived from the
lemon fruit containing, among other things, the oil of lemon and citral derived from
such fruit, when in truth and in fact said article of food contained no pure lemon flavor,
in that it contained no measurable amount of lemon oil and did contain an added sub-
stance not derived from the lemon fruit, to-wit, citral, and when in truth and in fact
pure fruit flavors are derived either from the fruit directly or by the solution of the
essential oil of the fruit through the medium of alcohol.” But the fluid according to
this count was represented to be a lemon and citral flavor and was branded a pure
flavor. The plain and incontrovertible meaning of such a brand was not that the fluid
was a pure flavor of lemon, but that it was a pure flavor of lemon and citral, and the
averment that the Company intended that the purchasing public should interpret the
label to mean that which it clearly did not indicate and which the information does
not aver, that any purchaser ever understood it to mean, could not constitute a mis-
branding. In reality this charge is that the fluid contained no pure lemon flavor but
contained an added substance not derived from the lemon fruit, to-wit, citral, and
that it was branded a pure flavor of lemon and citral. This was a true and not a false
branding. If the Company had branded the fluid a pure flavor of lemon it might have
violated the law, because it also had the flavor of citral, and if the pleader had averred
that the oil of lemon in appreciable quantities was an essential ingredient of a pure
flavor of lemon and citral and that this fluid contained none of it the count might have
stated an offense. But no such averment was made and the second count failed to
state facts sufficient to constitute a violation of the law.

The third count of the information charged that the Company adulterated and
misbranded this fluid which purported and was represented to be lemon and citral
flavor by marking and labeling it ‘‘Flavor of Lemon and Citral ”—‘‘A Pure Flavor,”
by which statements the count declares the Company ‘‘designed and intended the
public to understand and believe that said food product was a pure flavor and extract
of lemon,” when these marks and labels ‘“were false and misleading in this—that
said article, so manufactured, prepared and shipped * * * was an imitation of
the true lemon flavor commonly called lemon extract so commonly used and employed
in the preparation of food products, and of far less value, strength and efficacy than
said true lemon flavor.” But an innuendo may not change, add to or enlarge the
sense of expressions beyond their usual acceptation and meaning. It may serve as
an explanation but not as a substitute. Wharton’s Criminal Pleading & Practice,
9th Ed., Sec. 181a, and cases there cited. The usual acceptation and meaning of
the label ‘“Flavor of Lemon and Citral’—¢A Pure Flavor” distincily negatives the
idea that it describes a pure flavor and extract of lemon and the expression ‘‘a pure
flavor and extract of lemon” cannot be substituted by pleading or proof for that which
the defendant actually used and then the defendant be convicted upon the substi-
tuted label which it never conceived. Nor may an averment that a defendant
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intended that a label should be understood by the public to mean the opposite of its
ordinary and accepted interpretation make its use a misbranding or constitute a
violation of the law. The truth is that when the averments of this count are read and
construed together they clearly disclose the facis that the fluid made and sold by the
defendant was not a pure lemon extract or a pure lemon flavor, or any imitation thereof,
that the defendant never placed any label or mark upon it which indicated that it
was or which could mislead a purchaser, but that by its declaration through the label
that it was a flavor of lemon and citral it clearly notified all purchasers that the fluid
was neither a pure lemon extract nor a pure lemon flavor. There is no averment of
any facts which disclose any adulteration of this flavor of lemon and citral and the
averment fails to state sufficient facts to constitute a violation of the law. TUnited
States v. Hess, 124 U. S. 483, 486, 487; United States v. Post, 113 Fed 852. The
demurrer to the information should have been sustained and as this conclusion dis-
poses of the case it is unnecessary to consider other alteged errors and the judgment
below is reversed and the case is remanded to the District Courl with instructions to
discharge the defendant below.

This notice is given pursuant to section 4 of the Food and Drugs
Act of June 30, 1906.
JAMEs WILSON,

Secretary of Agriculture.
WasuiNngTON, D. C., May 20, 1911.
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